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assets are divested within the time pe-
riod permitted by the appropriate Fed-
eral banking agency (including exten-
sions) or, if the financial company does
not have an appropriate Federal bank-
ing agency, five years;

(2) In a fiduciary capacity in good
faith under applicable fiduciary law if
the acquired securities or assets are
held in the ordinary course of business
and not acquired for the benefit of the
company or its shareholders, employ-
ees, or subsidiaries;

(3) In connection with bona fide un-
derwriting or market-making activi-
ties;

(4) Solely in connection with a cor-
porate reorganization and the compa-
nies involved are lawfully controlled
and operated by the financial company
both before and following the reorga-
nization; and

(6) That is, or will be, an issuer of
asset back securities (as defined in Sec-
tion 3(a) of the Securities and Ex-
change Act of 1934) so long as the fi-
nancial company that retains an own-
ership interest in the company com-
plies with the credit risk retention re-
quirements in the regulations issued
pursuant to section 15G of the Securi-
ties and Exchange Act of 1934.

(g) Financial company includes:

(1) An insured depository institution;

(2) A bank holding company;

(3) A savings and loan holding com-
pany;

(4) A company that controls an in-
sured depository institution;

(5) A nonbank financial company su-
pervised by the Board, and

(6) A foreign bank or company that is
treated as a bank holding company for
purposes of the Bank Holding Company
Act.

(h) Foreign financial company means a
financial company that is incorporated
or organized in a country other than
the United States.

(1) Insured depository institution has
the same meaning as in section 3(c)(2)
of the Federal Deposit Insurance Act
(12 U.S.C. 1813(c)(2)).

(j) Nonbank financial company super-
vised by the Board means any nonbank
financial company that the Council has
determined under section 113 of the
Dodd-Frank Act (12 U.S.C. 5323) shall
be supervised by the Board and for
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which such determination is still in ef-
fect.

(k) State means any state, common-
wealth, territory, or possession of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern
Mariana Islands, American Samoa,
Guam, or the United States Virgin Is-
lands.

(1) U.S. agency has the same meaning
as the term ‘‘agency’ in §211.21(b) of
the Board’s Regulation K (12 CFR
211.21(b)).

(m) Total regulatory capital has the
same meaning as the term ‘‘total cap-
ital” as defined under the applicable
risk-based capital rules.

(n) Total risk-based capital ratio means
the ‘‘total capital ratio” as calculated
under the applicable risk-based capital
rules.

(o) Total risk-weighted assets means
the measure of consolidated risk-
weighted assets that a financial com-
pany uses to calculate its risk-based
capital ratios under the applicable
risk-based capital rules.

(p) U.S. branch has the same meaning
as the term ‘‘branch” in §211.21(e) of
the Board’s Regulation K (12 CFR
211.21(e)).

(q) U.S. company means a company
that is incorporated in or organized
under the laws of the United States or
any State.

(r) U.S. financial company means a fi-
nancial company that is a U.S. com-
pany.

(s) U.S. subsidiary means any sub-
sidiary, as defined in §225.2(0) of Regu-
lation Y (12 CFR 225.2(0)), that is a U.S.
company.

§251.3 Concentration limit.

(a) In general. (1) Except as otherwise
provided in §251.4, a company may not
consummate a covered acquisition if
upon consummation of the transaction,
the liabilities of the resulting company
would exceed 10 percent of the finan-
cial sector liabilities, and the company
is or would become a financial com-
pany.

(2) Financial sector liabilities. (i) Sub-
ject to paragraph (a)(2)(ii) of this sec-
tion, as of July 1 of a given year, finan-
cial sector liabilities are equal to the
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average of the year-end financial sec-
tor liabilities figure for the preceding
two calendar years. The measure of fi-
nancial sector liabilities will be in ef-
fect until June 30 of the following cal-
endar year.

(ii) For the period beginning July 1,
2015, and ending June 30, 2016, financial
sector liabilities are equal to the year-
end financial sector liabilities figure as
of December 31, 2014.

(iii) The year-end financial sector 1li-
abilities figure equals the sum of the
total consolidated liabilities of all top-
tier U.S. financial companies (as cal-
culated under paragraph (b) of this sec-
tion) and the U.S. liabilities of all top-
tier foreign financial companies (as
calculated under paragraph (c) of this
section) as of December 31 of that year.

(iv) On an annual basis and no later
than July 1 of any calendar year, the
Board will calculate and publish the fi-
nancial sector liabilities for the pre-
ceding calendar year and the average of
the financial sector liabilities for the
preceding two calendar years.

(b) Calculating total consolidated liabil-
ities. For purposes of paragraph (a) of
this section:

(1) Covered acquisition by a U.S. com-
pany. For a covered acquisition in
which a U.S. company would acquire a
U.S. company or a foreign company, li-
abilities of the resulting U.S. financial
company equal the consolidated liabil-
ities of the resulting U.S. financial
company, calculated on a pro forma
basis in accordance with paragraph (c)
of this section.

(2) Covered acquisition by a foreign
company of another foreign company. For
a covered acquisition in which a for-
eign company would acquire another
foreign company, liabilities of the re-
sulting foreign financial company
equal the U.S. liabilities of the result-
ing financial company, calculated on a
pro forma basis in accordance with
paragraph (d) of this section.

(3) Covered acquisition by a foreign
company of a U.S. company. For a cov-
ered acquisition in which a foreign
company would acquire a U.S. com-
pany, liabilities of the resulting for-
eign financial company equal the sum
of: (i) The U.S. liabilities of the foreign
company immediately preceding the
transaction (calculated in accordance
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with paragraph (d) of this section) and
(ii) the consolidated liabilities of the
U.S. company immediately preceding
the transaction (calculated in accord-
ance with paragraph (c) of this sec-
tion), reduced by the amount cor-
responding to any balances and trans-
actions that would be eliminated in
consolidation upon consummation of
the transaction.

(c) Liabilities of a U.S. company—(1)
U.S. company subject to applicable risk-
based capital rules. For a U.S. company
subject to applicable-risk based capital
rules, consolidated liabilities are equal
to:

(i) Total risk-weighted assets of the
company; plus

(ii) The amount of assets that are de-
ducted from the company’s regulatory
capital elements under the applicable
risk-based capital rules, times a multi-
plier that is equal to the inverse of the
company’s total risk-based capital
ratio minus one; minus

(iii) Total regulatory capital of the
company.

(2) U.S. company not subject to applica-
ble risk-based capital rules. For a U.S.
company that is not subject to applica-
ble risk-based capital rules, consoli-
dated liabilities are equal to the total
liabilities of such company on a con-
solidated basis, as determined under
applicable accounting standards.

(d) Liabilities of a foreign company—(1)
Foreign banking organization. For a for-
eign banking organization, U.S. liabil-
ities are equal to:

(i) The total consolidated assets of
each U.S. branch or U.S. agency of the
foreign banking organization, cal-
culated in accordance with applicable
accounting standards; plus

(ii) The total consolidated liabilities
of each top-tier U.S. subsidiary that is
subject to applicable risk-based capital
rules (or reports information to the
Board regarding its capital under risk-
based capital rules applicable to bank
holding companies), calculated as:

(A) Total consolidated risk-weighted
assets of the subsidiary; plus

(B) The amount of assets that are de-
ducted from the subsidiary’s regu-
latory capital elements under the ap-
plicable risk-based capital rules, times
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a multiplier that is equal to the in-
verse of the subsidiary’s total risk-
based capital ratio minus one; minus

(C) Total consolidated regulatory
capital of the subsidiary; plus

(iii) The total consolidated assets of
each top-tier U.S. subsidiary that is
not subject to applicable risk-based
capital rules and does not report infor-
mation regarding its capital under
risk-based capital rules applicable to
bank holding companies, calculated in
accordance with applicable accounting
standards.

(2) Foreign financial company that is
not a foreign banking organization. For a
foreign company that is not a foreign
banking organization, U.S. liabilities
are equal to:

(i) The total consolidated liabilities
of each top-tier U.S. subsidiary that is
subject to applicable risk-based capital
rules (or reports information to the
Board regarding its capital under risk-
based capital rules applicable to bank
holding companies), calculated as:

(A) Total consolidated risk-weighted
assets of the subsidiary; plus

(B) The amount of assets that are de-
ducted from the subsidiary’s regu-
latory capital elements under the ap-
plicable risk-based capital rules, times
a multiplier that is equal to the in-
verse of the company’s total risk-based
capital ratio minus one; minus

(C) Total regulatory capital of the
subsidiary; plus

(ii) The total consolidated liabilities
of each top-tier U.S. subsidiary that is
not subject to applicable risk-based
capital rules, calculated in accordance
with applicable accounting standards.

(3) Intercompany balances and trans-
actions—(i) Foreign banking organica-
tion. A foreign banking organization
must reduce the amount of consoli-
dated liabilities of its U.S. operations
calculated pursuant to this paragraph
(d) by amounts corresponding to inter-
company balances and intercompany
transactions between the foreign bank-
ing organization’s U.S. domiciled affili-
ates, branches or agencies to the ex-
tent such items are not eliminated in
consolidation, and increase consoli-
dated liabilities by net intercompany
balances and intercompany trans-
actions between a non-U.S. domiciled
affiliate and a U.S. domiciled affiliate,

§251.4

branch, or agency of the foreign bank-
ing organization, to the extent such
items are not reflected in the measure
of liabilities.

(ii) Foreign financial company. A for-
eign company that is not a foreign
banking organization may reduce the
amount of consolidated liabilities of its
U.S. operations calculated pursuant to
this paragraph (d) by amounts cor-
responding to intercompany balances
and intercompany transactions be-
tween the foreign organization’s U.S.
domiciled affiliates to the extent such
items are not already eliminated in
consolidation; provided that it in-
creases consolidated liabilities by net
intercompany balances and intercom-
pany transactions between a non-U.S.
domiciled affiliate and a U.S. domiciled
affiliate, to the extent such items are
not already reflected in the measure of
liabilities.

(e) Applicable accounting standard. If a
company does not calculate its total
consolidated assets or liabilities under
GAAP for any regulatory purpose (in-
cluding compliance with applicable se-
curities laws), the company may sub-
mit a request to the Board that the
company use an accounting standard
or method of estimation other than
GAAP to calculate its liabilities for
purposes of this part. The Board may,
in its discretion and subject to Board
review and adjustment, permit the
company to provide estimated total
consolidated liabilities on an annual
basis using this accounting standard or
method of estimation.

§251.4 Exceptions to the concentra-
tion limit.

(a) General. With the prior written
consent of the Board, the concentra-
tion limit under §251.3 shall not apply
to:

(1) A covered acquisition of an in-
sured depository institution that is in
default or in danger of default (as de-
termined by the appropriate Federal
banking agency of the insured deposi-
tory institution, in consultation with
the Board);

(2) A covered acquisition with respect
to which assistance is provided by the
Federal Deposit Insurance Corporation
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